
 

 

 
20th August 2018  
 
 
The Rt Hon Chris Grayling, 
Department of Transport, 
Great Minster House,  
33 Horseferry Road ,  
London, SW1P 4DR. 
 
 
 
cc. Lynne McWilliam  
Highways England  
Stakeholder Manager – Oxford-Cambridge Expressway 
 
cc. Sir John Armitt CBE FREng FICE 
Chair, National Infrastructure Commission 
 
cc. Jim O’Sullivan  
CO Highways England  
Company Secretary,  
 
 
 
The Rt Hon Chris Grayling MP,  
 
Re Oxford-Cambridge Expressway 
 
We write on behalf of the Horton cum Studley Expressway group (HcSE Group). The HcSE 
Group has sought and received endorsement of the matters raised in this letter from the 
following supporting parties: the Royal Society for the Protection of Birds (RSPB), Wildlife 
Trust for Bedfordshire, Cambridgeshire and Northamptonshire (BCNWT), The Berks, 
Bucks & Oxon Wildlife Trust (BBOWT). 
 
We understand that a decision is expected imminently on the selection of a “corridor” 
option for the Oxford-Cambridge Expressway project.  There are three options currently on 
the table -  Options A, B and C – each of which has a different geographical location (as can 



 

 

be seen on Figures 0-1 and 5-2 of the Oxford to Cambridge Expressway Strategic Study, 
Stage 3 Report).   
 
We understand that once a decision is made on which corridor to pursue, a separate 
subsequent decision will be made on what “route” to pursue within the selected corridor 
for the expressway project.  According to the “Major Project Milestones & Lifecycle” 
diagram published by Highways England (see, for example, the “Oxford to Cambridge 
Expressway Briefing Note” (January 2018)), the decision on which route to pursue is not 
expected until at least Autumn 2020. 
 
The decision on route-selection for the project clearly follows on from, and is constrained 
by, the prior selection of the corridor (as the route must be situated within the corridor).  
The prior selection of a corridor will, therefore, be a key step in the development of this 
planned expressway.  Following on from the selection of a corridor, a number of alternative 
options for the route of the expressway (i.e. those falling outside of the chosen corridor) will 
not be considered further. 
 
The corridor selection decision is a decision to which the Environmental Assessment of 
Plans and Programmes Regulations 2004 (SEA Regulations) (implementing the SEA 
Directive 2001/42/EC) apply.  For purposes of the SEA Regulations, this decision 
constitutes a “plan or programme” for which a strategic environmental assessment (SEA) is 
required under Regulation 5.  We note that our position aligns with the position of both the 
Wildlife Trusts and RSPB in this regard. 
 
More specifically, as a group we agree with the Wildlife Trusts’ view that a Habitats 
Regulations Assessment is required (see Regulation 5(3) of the SEA Regulations).  We also 
consider that the corridor selection will “set the framework” for future development 
consents for EIA development (namely, the future development consent of the expressway 
itself) (see Regulation 5(2) of the SEA Regulations). 
 
We note Advocate-General Kokott’s opinion in Terre Wallonne ASBL v Région Wallonne 
(Joined Cases C-105/09 and C-110/09 [2010] ECR I-5611), which demonstrates that a SEA is 
required for a corridor-selection decision such as this: 
 

31. The specific objective pursued by the assessment of plans and programmes is 
evident from the legislative background: the SEA Directive complements the EIA 
Directive, which is more than ten years older and concerns the consideration of effects 
on the environment when development consent is granted for projects.  
 
32. The application of the EIA Directive revealed that, at the time of the assessment of 
projects, major effects on the environment are already established on the basis of earlier 
planning measures. Whilst it is true that those effects can thus be examined during 
the environmental impact assessment, they cannot be taken fully into account when 
development consent is given for the project. It is therefore appropriate for such effects 
on the environment to be examined at the time of preparatory measures and taken into 
account in that context.  
 
33. An abstract routing plan, for example, may stipulate that a road is to be 
built in a certain corridor. The question whether alternatives outside that 
corridor would have less impact on the environment is therefore possibly not 



 

 

assessed when development consent is subsequently granted for a specific 
road-construction project. For this reason, it should be considered, even as the 
corridor is being specified, what effects the restriction of the route will have 
on the environment and whether alternatives should be included. (Emphasis 
added.) 

 
This part of AG Kokott’s opinion was cited with approval by the Supreme Court in Walton 
v Scottish Ministers [2012] UKSC 44 at [12]-[13] (see also Lady Hale’s judgment in R 
(Buckinghamshire County Council and others) v Secretary of State for Transport [2014] UKSC 3 at 
[132]).  It is directly on point as regard the corridor-selection decision for the Oxford-
Cambridge Expressway. 
 
In previous correspondence, dated 1 June 2018, you emphasise that you are still at a “very 
early stage of development of the project” and are not yet “seeking consent”.  The SEA 
Directive is, however, specifically designed to capture those “upstream” decisions (which 
often occur at an early stage in the decision-making process) which have the effect of pre-
empting the scope of the EIA for a future development project.  It is exactly because we are 
at an early stage in the programme for this development, and because reasonable 
alternatives will – at this early stage - be ruled out from further analysis, that a SEA is 
required. 
 
We understand that no SEA has yet been carried out. 
 
In light of the above, we seek further clarification as to why you do not consider that a SEA 
is legally required under the SEA Regulations.   
 
If you do not consider that a SEA is required, we request confirmation, in writing, that the 
appropriate corridor choice will still be an issue open for debate, and determination, at any 
subsequent DCO-hearing for the Expressway DCO project itself.  This latter request is 
without prejudice to our position that a SEA is required at the corridor-selection stage. 
 
We would be grateful if you would let us have your response in 14 days of receipt of this 
letter, being the 3rd September. 
 
 
We look forward to hearing from you. 
 
Yours sincerely, 
 
 
Emma Montlake 
Environmental Law Foundation  
 
 
 
 
 

                


